Wisconsin Railroad Committee

119 Martin Luther King Jr. Blvd. , Suite LL6

BNSF Railway

Madison, WI  53703




CN Railway

Phone: (608) 251-6394




Canadian Pacific

Fax:
(608) 251-3394




Union Pacific

gratz@samgratz.net
Railroads Oppose AB-314
The Wisconsin railroads urge you to oppose AB-314 related to railroad pesticide applications.   In its current form, the bill is confusing and cumbersome to implement, duplicates and conflicts with existing federal environmental regulations and compromises certain homeland security policies.  Enactment of AB-314 would also lead to disruptions of rail service to Wisconsin businesses and lead to more blocked highway/rail crossings. We ask that you do not move AB-314 from the Assembly Natural Resources Committee.

AB-314 allows crews to refuse to work for 24 hours in an area that had been sprayed. This directly conflicts with current EPA product label language and re-entry regulations, which the railroads are already following regarding pesticides use. This 24-hour rule could shut down railroad operations for many hours, backing up trains, disrupting service to Wisconsin rail customers and result in the blocking of many highway/rail crossings. [Because of the potential disruption to rail operations, it is likely that Interstate Commerce Commission Termination Act (ICCTA) and the precedent set by the decisions of the federal Surface Transportation Board preempt this provision.]

Railroads already follow extensive federal regulation regarding herbicide application. 

Federal regulations supercede what is proposed in this legislation. Railroads and their contractors currently follow regulation of pesticide applications by federal agencies including Occupational Health and Safety Administration (OSHA) and the Environmental Protection Agency (EPA) that regulates pesticide applications. 

Railroad pesticide applicators are currently licensed and follow product labeling under FIFRA (Federal Insecticide Fungicide Rodenticide Act) that gives the EPA the responsibility to regulate pesticide labels that cover re-entry, worker protection standards and how the product will be used.  FIFRA also prohibits states from imposing any requirements that are inconsistent with FIFRA labeling or packaging requirements, even if the state requirements are not labeling or packaging requirements per se. 7 U.S.C. § 136v(b).  In addition, the provision in AB 314 requiring DATCAP to set standards regarding conditions for railroad pesticide application is a duplication of federal law. The EPA has already set such standards, has included them on the required product labeling, and licensed applicators are required to follow the proscribed application.

A solution in search of a problem - It is not at all clear what situation brings this proposal to the Natural Resources Committee.  This proposal singles out railroads for an extra layer of regulation, often conflicting with rules already in place. This bill would add an extra burden on railroads, when there is no demonstrated problem specific to Wisconsin railroad practices.

The bill ignores the use of pesticides by landowners adjacent to railroad rights-of-way and fails to require these landowners to notify neighboring railroads when they do pesticide applications. Also, there is no parallel proposal here to regulate the application of pesticides on highway rights-of-way. 

Compromised Security - The “make available” provision in AB 314 requiring railroads to provide adjacent landowners with information regarding the treatment of railroad rights-of-way directly conflicts with post-9/11 federal Homeland Security measures directed at preventing public release of certain sensitive information. Because of these federal security measures, railroads currently do not make public the timing and locations of pesticide applications. 

Railroads already notify crews in the workplace of pesticide applications as required under federal law. The bill’s requirement that notification language be in ‘easily comprehensible language’ may seem reasonable at a glance, but the label instructions are set by federal standard.  The technical language is required to describe the products and their method of use. Any ‘simplification’ of language as proposed by AB 314 could be construed as an attempt to provide less than full disclosure. 

The March 15 date for filing with DATCAP would be a significant problem for some railroads. Some plan the season that far ahead, others do not. In any case, weather affects the growing season and application plans can change dramatically. A specific plan filed by March 15 could be useless by mid-summer or even sooner.

For these reasons, we urge you to oppose AB 314.
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